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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF
SCOTT PAPER COMPANY,

Appellant, PCHB No., 825

FINAYL PINDINGS QF FACT,
CONCLUSIONS OF LAW

AND CORDER

V.

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Respondent.

L L]

-

This matter, the appeal of certain ceonditions of a National

Pollutant Discharge Elimination System Permit issued by respondent,

came before the Pollution Control Hearings Board, Chris &Smith, Chairman,
W. A. Gissberg, and Walt ¥Woodward in Tacoma and Lacey, Washington on
ovember 3, 6, 7, 12, 13, 14, 17, 12, 19, 20, 24, 25, and December 1,

3, 4, 5, and 9, 1975. Closing arguments were filed on January L5, 1976.
Bearing exazminer David Akana presided. A proposed Order wias served upon
each party. Exceptions to the proposed Order were timely filed by each

party on April 21, 1976.
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Appellant was represented by 1ts attorneys, Allan J. Topol of
Covington and Burling; Sherveod Willard c¢f Scott Paper Company; and
Charles R. Blumenfeld of Bogle and Gates. Respondent was represented
by Charles W. Lean and Laura E. Eckert, Assistant Attorneys General.
Eugene E. Barker, Olympia court reporter provided recording services.

Having heard the evidence, having examined the exhibits, having
heard the arguments of counsel, having read the post-hearing briefs, and
having considered the exceptions to the proposed Order, the Pollutiocn
Control Hearings Board makes the following

FINDINGS OF FACT

1. Over one-guarter of a century has passed since the State of
Washington made its first efforts to reguire Scott Paper Company's
plant at Everett "to provide a recovery process or some other means
of eliminating sulfite waste liquor as a pollution factor in Port Gardner
Bay . . . ."” (See Exhibit R-34). This matter is a continuation of
the battle over pollution.

2. Scott Paper Company {(hereinafter "Scott") 15 a Pennsylvania
corporation engaged oraimarily in the manufacture and sale of pulp,
paper and paper products throughout the United States.

3. Scott 1s gualified to do business 1n the State of Washington.
In this state, Scott operates a pulp mill at Anacortes and an integrated
facilacy making pulp and paper at Eversti. Only the Everett facilaty
15 involved in this case. It 1s located adjacent to Port Gardner Bay
and near the mouth of the Snohomish River and downtown Everett and
close to residential areas.

4, Scott began operation at Everett in 1951 when Scott merged
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with the Soundvaew Pulp Company, which had begun pulping operations at
Everett in 1932 with the installation of the Unit I pulp mall. In
1532, Unit I had a maxamum production capacity of 270 tons of pulp

per day. It used the calcium-base acid sulfite process rather than the
ammonia-base acid sulfite process which 1s presently employed. The
Unit IT pulp mill was installed by Soundview Pulp Company in 1937,
thereby increasing the overall pulp capacity of the facility to 570
tons per day. Like Unit I, Un:it II originally employed a calcium-base
acid sulfite process.

5, After the merger with Soundview, Scott began construction of
the paper mill an 1952. The first paper machine started operation in
December of 1953--with three additional paper machines commencing
operation at approximately six-month intervals thereafter. In 1956,
the Unit I pulp mill process was changed from calcium-base acid sulfite
to soluble ammonia-base acid sulfite. The Unit II pulp mill underwent
s simllar conversion in 1968.

6. After 1956, various improvements in operation techniques and
blant modifications enabled the Unit I and Unit ITI pulp mills to

wave a present total capacity of 850 tons per day. Unit I has a
capacity of 400 tons per day and Unit II, 450 tons per day.

7. Scott's waver mill converts pulp to finished paper preducts.

The mill consist of four paper machines with a capacity of 525 tons

ver day.
8. Approxamately half the pulp produced at Scott's Everett
facility 1s used in the paper mill at this facility. The remainder of

the pulp produced at Scott's Everett facility is either sold to other
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companies or shipped to other Scott mills. !lost of the pulp not used
in the paper mill at Everett is shipped outside the State of Washington
to other parts of the United States or abroad.

9. The main pulping process employved at Scott's Everett facility,
the ammonia~base acid sulfite process, 15 a full chemical acid sulfite
lorocess. It is one of the principal chemical pulping processes employed
by the pulp manufacturing industry.

10, The acid sulfite process involves "cooking” of wood with
chemicals under controlled conditions of temperature, pressure and time.
This cooking is done in an acid soluticon in large vessels called
"digesters." The praimary chemicals employed consist of sulfurous acid
together with a base chemical which can be calcium, magnesium, ammonza

or sodium. This chemical cooking process frees the cellulose fibers,
which become the pulp, from the lignin. The process results in a solution
generally referred to as "spent sulfite liquor™ (SSL) or "sulfite waste
iigquoxr” (SWL). At the present time, Unit I and Unit II &t Scott's

Fverett facility employ ammenia as the base chemical in the cooking

process.
11. Upon conelet:on of the cooking process, the cellulose faibkers,
or unbleached pulp, must be. separated from the sulfite waste liguor or

SWL. This has traditionally been done through "blowing" the digester,
1.e., discharging 1ts contents under pressure into a "blow pat" where
the SWL 1s extracted from the pulp mass by draining and repeatedly
washing the pulp with water. After further washing to remove residual
quantities of SWL, the pulp stock is then diluted and screened for

removal of uncocked wood fragments. In pulp mall Unit I, the
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traditional means of removing the SVL from the pulp mass 1s still
employed.

12. After additional cleanaing and thickening stages, the pulp
1s transferred to the "bleach plant.” There 1t 1is bleached to increase
1ts brightness (whiteness) and washed to remove impurities such as
additional soluble and colored components. Pulp used for higher
guality paper grades, such as those produced at the Everett facility's
paper mill, requires extensive bleaching. The bleaching 1s done
in three stages, involving chlorine, caustic extraction, and calcium
hypochloraite. After the three-stage bleaching process, the pulp is
ready for paper-making and 1s transferred to the paper mill, or dried
and baled for shipment.

13, Prior te the imposition of pollution control requirements,
the SWL removed from the pulp was discharged into the receiving waters.
14. Another praincipal chemical pulping process, known as the

"Kraft" or sulfate process, also involves "cooking"” of wood with
chemicals under controlled conditions of temperature, pressure and
time. The Kraft process uses an alkalaine solution to cook the wood
as opposed to the acid solution used in the ammonia-hase acid sulfite
process utilized at Scott's Everett facility.

In the Kraft or sulfate pulp manufacturing process, due
to the costs of the chemicals usad in the process, 1t i5 an economic
necessity to put the spent cooking chemicals through a recovery unit
to recover the bulk of the cooking chemicals for reuse in the pulping
process. Thus, the recovery of the Kraft or sulfate chemicals has
always been an integral part of the Kraft pulp manufacturing process.

FINAL FINDINGS OF FACT,
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In sulfite pulp mills using magnesium oxldé as a base (as
distinguaished from ammon:a vhich 1s used at Scott's Everett facility}.,
recovery of the chemicals 1$ an economic¢ necessity and means have
been develeoped for the recovery and reuse of base chemicals as part
of the manufacturing process.

In the ammonia-base acid sulfite process, recovery of the
cocking chemicals {which 1s referred to as SWL recovery) is not and

has never been a necessary or economically desirable part of the pulp
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producing process.

15. ‘The only reason for Scott to i1nstall SWL recaovery at its

[y
()

Everett facility 1s for water pollution abatement.

—
[y

16. In March, 1970, the Washington Water Pollution Control

—
)

Commission, a predecessor agancy to the Department of Ecclogy

14 (DOE), and Scott settled an earlier contested case involving a

15 | waste discharge permit wherein Scott agreed to accept a new

16 | permit reguiring removal of 80 percent of the SWL being discharged

17 | from the mill in two stages ending on July 31, 1578. The state waste
18 | discharge permit accepted by Scott (Permit No. T-3344) contained z

19 | waiver of Scott's right to appeal the SWL removal requirement for

op | stage II, which would of nscessity have to be incorporated ain a future
21 | permit.

o2 17. Scott has conszructed the stage I SWL removal project at a
a9 | cost of approximately $24,000,000. This system consists of pressure
24 | washers to separate the pulp from the SWL, evaporators which

95 | concentrate the SWL, and a large boiler in which the SWL is incinerated.

A "scrubber" system which abates air peollution and recovers sulfur is

27 | FINAL FINDINGS OF FACT,
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attached to the boiler. The permit at 1ssue in this appeal contains
a reguirement for the stage II SWL removal project to be completed by
July 31, 1978. Scott has not appealed this requirement, but has
requested an exzension of the completion date. Scott estimates

that the cost of completing the stage 11 SWL removal project will be
$40,000,000.

18, Prior to the start-up of the stage I SWL removal system 1in
early 1974, Scott's Everett facility discharged approximately 507 pounds
of biochemical oxygen demand (BOD} per ton of pulp based upon a
production rate of 850 tons of pulp per day.

19, The stage I SWL removal system removes approximately 95
percent of the SWL from the Unit II pulp mill, and :pt reduced the total
amount of BOD discharged from Scott's Everett facility from 907 to
539 pounds of BOD per ton of pulp.

20. The SWL discharged from Scott's Everett facility has a
substantial five-day BOD. Other sources within the facillity
also contribute substantial BOD to the waste streams. Presently,
Scott's Everett facility discharges an average darly BOD of
460,000 pounds into the receiving waters. After the completion of
the stage IT SWL removal project, 1t 1s estimated that the mill will
discharge approxaimately 180,000 lbs/day of BOD into the receiving
~ALErS.

21. Scott could achieve a reductaion in BOD discharged from
539 to 211 pounds of RBOD per ton of pulp by constructing and
installing the stage II SWL removal system which would remove
approximately 95 percent of the SWL from the Unit I pulp will,

FINAL FINDINGS OF FACT,
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1 | Scott could also achieve approximately 211 pounds of BOD per ton of

2 | pulp by closing down the Unit I pulp mill.

3 22. There would be litsle difference between the stage I and the
4 | stage Il SWL recovery systems because both use the same basic type and
5 | size of equipment. Because of thas similarity, Scott could expand

6 | 1ts total pulping capacity to 200 tons per day without increasing the

7 | SWL recovery systems capaclty.

8 23. The stage II SUL removal system would take 36 months from the
9 | date at which a firm decisicn was made to construct the system until

10 | the system could be placed into operation., We find that the total

11 | capital cost of the stage II SWL system to be approximately $33,414,000
*2 | {1875 dollars). The total annual operating cost for the system is

13 | approximately $1,853,000 (1975 dollars).

14 Scott i1s committed, by a previous permit, to build the stage
15 | 11 SWL system. The matter now before us today concerns only the

16 | secondary treatment of wastes which has been imposed upon Scott by the
17 | terms of the Wational Pollutant Discharge Elimaination System (hereinafter
18 | "NPDES") permit.

19 24, On March 14, 1975, the Washington State Department of

20 | Ecology 1issued NPDES Permit No., WA-000062-1 (hereinafter "the permit")
21 | to Scott covering wastes discharged from its Everett facility. The

22 | permit contains numarous conditlions requiring compliance by Scott

23 | within specified time frames. Scott filed a timely Notice of Appeal

21 | of the permit with the Pollution Control Hearings Board.

25 25. The permit requires that Scott, by July 30, 19278, achileve

~-v | daily average effluent limitations for BOD kased upon 50 pounds of

27 | FINAL PINDINGS OF FACT,
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BOD per ton of pulp production arnd 30.5 pounds of suspended solids

per ton of pulp preduction. The perrit also reguires achievement of pi
in the effluent of betwszen 6.0 and 9.0 by July 30, 1878. These main
conditions, and others, were appealed by Scott.

26. In order to reduce the BOD discharged at the Everett facilaity
below 211 pounds of BOD per ton of pulp, it would be necessary for Scott
to install biological treatment (which is sometimes referred to as
secondary treatment) or alternataively, to arrange for some other
disposition of its waste (such as to a municipal treatment system).

27. BOD, suspended solids, and pH are all parameters which measure
the content of industrial waste.

BOD as a unit of measurement does not cause direct harm to
the water. "BOD" 1s only a problem when it causes dissolved oxygen
depressions 1n the receiving waters.

28. The purpose of biological treatment is to accelerate the
removal of scluble and colloidal organics from effluent streams thereby
reducing the BOD entering the receiving waters. There are four methods
N common ﬁse today that can ke used for biclogical treatment of wastes:
1. Oxaidation nond,

2. Aerated lagoon,
3. Activated sludge svstem using air, and
4, Activated sludge system using oxygen.
The oxidation pond and aerated lagoon are less expensive tao
build and operate than elther activated sludge system, assuming land
1s available at a reasonable cost.
29, Control technology exists which, 1f applied, will achieve the

FINAL FINDINGS OF FACT,
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effluent limitations in the permit for BOD, suspended seolids, and pH
at Scott's Everett facaility. Control technology exists which would
enable Scott to achieve a level of 31 pounds of BOD per ton of pulp
at 1ts Everett facility.

30. Scott is possessed of the technology of meeting the permit
limitations of BOD and suspended solids through installation of an
activated sludge biological treatment system using pure oxygen which
would treat between a third and a half of its waste flows. Such a
system would cost approximately $28,000,000 (1975 dollars).

31. Scott's Everett facility 1s a paper grade sulfite pulp mill
as dastinguished from dissolving grade sulfite pulp mills and the latter
generally have higher BOD contents to their wastes. Depending upon
whether one aincludes mills which are closing or changing their
manufacturing process, there are 21 to 24 paper grade sulfite pulp
mills in the country.

32. Fave of the paper grade sulfite pulp mills utilize wastewater
treatment which includes bioclogical or secondary treatment in addition
to removing or recovering S¥WL. One of these, a new mill, s achieving
BOD levels of 9 to 11 sounds per ton of production in its effluent. The
other four mills have treatment systems which remove 80 to 85 percent
of the BOD remaining after SWL removal. A sixth mill has its wastes
treated 1n a municipal system whicn provides biological treatment.

33. The "average of the best" wastewater treatment now being
practiced at paper grade sulfite pulp mills consists of SWL removal
plus biological or secondary treatment.

34. The Environmental Protection Agency's (EPA) "Pulp & Paper

FINAL FINDINGS OF FACT,
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Industry Effluent Limitation Guicance and Technical Documentaticon™
(Respondent's Exhibit R-1) was prepared for use by EPA prior to
adoption of effluent limitations guidelines. It recommends a single
number effluent limitation for vaper grade sulfite pulp mills of 35
pounds of BOD per ton of pulp production. All but three paper grade
sulfite mills in the country have accepted NPDES permits containing

this limitation.

W =1 O N W o b3 e

35. The numbers in the Guidance document were derived prior to

L=}

the passage of the Federal Water Pollution Control Act (FWPCA)

Amendments of 1972; the Guidance was informally adopted by the

=
b=

11 | EPA wathout compliance with the procedural formalities required by

19 | +the FWPCA for gquidelines; the Guidance failed to take into account

s | 2 number of factors which are required to be considered by section

14 | 304(b) of the FWPCA; the Guidance number of 35 pounds of BOD per

15 | ton of pulp was based upon data taken from a single pulp mxll,

16 { Crown Zellerbach of Lebanon, Oregon, which differs from Scott's

17 | Everett facaility; the Guidance does not suggest the use of a BOD

18 | number of 50.

19 36. The WAPORA, Inc.'s document (Respondent's Exhibit R-2) does
20 | not suggest a BOD number of 50; the BOD numbers in the WAPORA document
21 | were obtained by averaging the BOD discharged from two separate mills--
22 | Crown Zellerbach at Lebanon, Oregon, and Boise Cascade at Salem, Oregon--
23 | which bear no identical relationship to Scott's Everett facility.

24 37. At the time the permit was 1ssued in March of 1975, EPA

25 | had not issued final effluent guidelines which would be applicable to

~v | Scott's Everett facility, and the only EPA documents which the DOE had

27 | FINAL FPINDINGS OF FACT,
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in 1ts possession were the Guidanca documents, Respondent's Exhibits
R-1 and 1-A, and the WAPORA document. With respact to the section

304 {b) factors, the Guidance and WAPORA documents are deficient when
applied to a specific x:111; however, the documents, together with other
DOE considerations, support DOE's conclusion that BPCTCA included
secondary treatment.

38. DOE determined that the best practicable control technology
currently available for paper grade sulfite pulp mills lies within a
range cf 35 to 60 pounds of BOD per ton of pulp production. The upper
range determined by DOE as applicable to Scott's paper grade sulfite
plant, 1.e., 60, was taken from the Guidance document fox dissolving
grade sulfite plants,

39, Scott's EBverett facility is "fundamentally different"l from
all of the paper grade sulfite mills with respect to the facts that
Scott has only limited land avairlable for biological treatment; the
land which Scott does have avairlable for construction ¢f a brological
treatment plant i1s undesirable because of poor soil conditions. <
Scott faces simultaneously the large c¢apital expenditure for both an
S¥WL reroval systen and biological treatrment because Scott's Everett
facility employs the ammonia-kase acid sulfite process. SWL removal

was not installed prior to the FWPCA when the focus was exclusively on

water guality. Scott's Everett facility 13 located on a salt watex

environment in which there 15 no probhlem with the quality standards of
the receiving waters as designated by DCE.

40. In determining that the BOD number in the permit should be
50, the DOE relied upon erronecus and/or incomplete informaticn with

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND GRDER 12

5 F No 597%-A



£~ (4« -3 i=p o - 2

19
11

1o

regard to a number of the 304 (k) factors, including the cost of
biologrcal treatment at Scott's Everett facility; the electrical energy
which would be consumed by biological treatment facilaities; the
extent of the solid waste disposal problem created by sludge from the
biological treatment system; and the extent to which air pollution
problems in the Everett arsa would be increased by the emission of
particulates from an incinerator burning sludge from the biological
treatment'system should an aincineratoy be used.

41. In determining that the BOD number in the permit should be
50, the DOE did not censider facts relating to a number of 304 (b)
factors including, the amount of energy which would be reguired to
produce chemicals for use in the biologilcal treatment facility; the
anticipated shortage in electrical energy in the Northwest region in
1978-1979 when the biological treatment facility would be installed;
because of anticipated time delays, the feasibility of Scott participating
1n a regional or municipal treatment system; the possibility that Scott,
itself, micght find 1t economically necessary to shut down its Unit I
pulp mill, in part, kecause of pollution control eguipment (see Finding
of Fact 24):; the resulirag econor:ic impact in terms of loss of jobs and
sales an other andustries from a shutdown of the Unit I pulp mill at
Scott's Everet: facilitv. DOE ¢id not consider these facts because, at ox
before the time of permit issuance, there was no indication from the
applicant that a substantial problem existed. On remand, DOE may consider
any additional information submitted by the applicant,

42. In determining that the BOD number in the permazt should be
50, the DOE did not make any formal analysis of the "benefit" from

FINAL FINDINGS OF FACT,
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reducaing the BOD from 211 to 50 which took into account, as was
developed 1n the record, the non-water guality adverse environmental
impacts, the drain on energy resources, and the economic considerations
involved.

43. Because of lack of time, the DOE did not prepare any document
analyzing the cost/benefit for water pollution control at Scott's
Everett facility.

44, In orxder to keep Unit I in production by the terms of the
NPDES permit, Scott would have to provide a SWL recovery systeé
($33,414,000 in 1975 dollars), certain modernization investments
($6,000,000), and secondary treatment of Unit I's effluents ($5,219,000
in 1975 dollars}. The total investment necessary would be about
$44,633,000. Of this total amount allocable to Unit I, 12 percent is :
direct result of the secondary treatment requirements of the permit at
issue; seventy-five percent of the total amount is attributable to
peollution control devices not here contested. In addition, Scott would
incur significant annual operating costs.

45. The costs of treatment in relation to the BOD reduction
achieved are substantiallv greater to achiegve a BOD numbey below 211
than they are to reduce BOD Irom 5339 to 211 pounds of BOD per ton of
pulp.

46, The Scott facility at Everett began pulping operations in
1932. In the industry as a whole, most mills are even colder. The
mill has been constantly modernized, and its age poses no unusual
problems for waste treatment, except that its water use, which is
substantial, is higher than most new mills would emplay.

FINAL FINDINGS OF FACT,
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47. COperation of prological treatment facilitles necessary to meet
the permit’'s effluent laratations will create approximately 114 cubic
yvards of sludge per day. BScott expects to be able to dispose of this
sludge by landfill. In a properly operated landfill, this material
will cause no leachate or odor problems.

Disposal of the dewatered sludge by landfill reguires trucking
the dewatered sludge to a landfill site, possibly the Snohomish
County Landfill. Approximately seven to ten truckloads per day would
be required, depending upon the size of the truck.

48. The only other practical means of disposing the sludge is
by incineration. Incineration of the sludge cake would reduce the
s0lid waste disposal problem bescause only ash would be disposed of by
landfill. However, in order to incinerate the dewatered sludge, energy
must be supplied to burn at.

49, The cost of a facility to incinerate dewatered sludge
would be approximately $3.0-$3.5 million.

50. If the sludge 15 disposed of by incineration, additional
arr pollution problems would result because the incinerator would
emlt particulate rmatier and, possibly, sulfur dioxide.

51. The proposed secondary treatment plant location is currently
2 ten-acre log storage area located in an industrial area. (Scott
Exhibit 1, Miller Exhibit 2 and 3.} 1Installation of a biological treat-
ment plant will foreclese the use of about ten acres for any other
purpose. A suitable treatment plant can be i1nstalled at this site, but
the limited land available for treatment will dictate the use of
relatively more expensive treatment technologies such as the activated

FINAL FINDINGS OF FACT,
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sludge method of treatrant.

52. If Scott had the land available for an aerated lagoon method
of treatment, 1ts cost %o install a biological treatment system Eo
achieve a BOD level of 50 pounds of BOD per ton of pulp would be
between $15 and 520 mallion (1375 dollars).

53. The Everett facility consumes a significant amount of
electrical energy, waste wood, and fossil fuel. Sulfite waste liquor,
after treatment, is a source of energy and can be used to generate steam
for use 1n the manufacturing process, thus saving substantial guantities
of o1l and natural gas.

54, If biological treatment were installed at Scott's Everett
facility, electrical energy would be required to operate the biclogical
treatment facality. This would result in-the consumption of substantic
guantities of electrical energy which otherwise would not be consumed if
Scott discharged BOD at the level of 211 pounds of BOD per ton of pulp.

55. If the BOD discharged at Scott's Everett facilaty were
reduced from 211 to 50 pounds of BOD as required by the permit, the
biological treatment facilities would consume 23,600,000 kilowatt-~hours
[kwh) per vear assuming that an activated sludge system using high
purity oxygen were installed. If an activated sludge system with
atmospheric air were installed, 22,300,000 kwh per year would be
consumed. DOE's electrical energy estimates were substantially lower.

56. Scott's projected energy demand in 1978 for the biclogical
treatment plant represents one-half of one percent of the total energy
capacity of the local supplier in the area. Together with the stage T
and stage II SWL systems, the total electrical energy consumption

FINAL FINDINGS OF FACT,
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relating to environmental pollut:on controcl would be one and one-half
percent of the total avairlable electrical energy in the area.

57. The northwest region of the United States, aincluding the
State of Washington, is facing a predicted shortage in electrical
energy in the time period 1978 through 1983, which is when the
bioclogical treatment facilities recuired by the permit would begin
operations.

58. The SWL removal projects involve the construction of large
boilers, which even with i1nstallation of a2ir pollution eguaipment,
will result in additional emission of S0, to the aix. However, if the
boilers were not installed, Scott would have to burn additional
amounts of oil and natural gas to generate heat for manufacturing.

The relatively clean natural gas now used is becoming in shorter supply
and may eventually become completely unavailable for use at this facility.
Burning o1l for heat generation also results in SO) emissions. As

natural gas becomes in short supply, use of the SWI, removal boilers

may actually result in a net decrease in 507 emissions.

59. Installation of treatrent facilities to meet the terms of
this vermit will not cause an unmanagsable odor problem.

60. If a pure oxygen activated sludge biological treatment system
is 1nstalled, there will be a short, sharp noise occurring
approximately every ten rainutes assccirated with the oxygen generation
equipment. There was no persuasive evidence as to whether this noise
would be a nuisance in residential areas, nor did the preliminary
engineering work by Scott's consultants attempt to include any provision
for suppressing or contrclling this noise.

FINAL FINDINGS OF FACT,
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61, The older Puget Sound mills are the most vulnerable in the
Northwest to pulp mill closings because large capital demand for
pollution control abatsment would trigger a predetermined decision to
allow the mi1lls to collapse, and because of a limited raw materials bhase.

62, Presently, the Unit I pulp mi1ll is operating at approximately
one-half capacity. If Scott c¢loses Unit I, approximately 84 jobs would
be lost at the Everett plant. If the plant was operating at full

capacity, and was thereafter clesed, 100 jobs would be lost upon plant

=R R D - T - O U

closure.

63. The possible shutdown of Unit I 1s not a new idea. Scott has

s
o

previcusly considered, and rejected, such a proposal. Historically,

| aand
P

19 | the Unit I pulp mill is one of Scott's more costly mills in terms of
13 | expenses incurred per ton of pulp produced. The requirements of the
14 | NPDES permit would increase the chance that Bcott maight close Unit I.
15 64. If Scott should close Unit I, the mill will possibly renew
16 | operation when and i1f the price of pulp is high enough to Justafy

17 { reopening the mill.

18 65. If Unit I of Scott's Everett facility c¢loses, there would be
19 | 2 signaficant detrimenial economigc effect upon other businesses in the
20 | area. The detrimental efifect cannot now be accurately assessed as to
2] | the extent of the effect or the dollar amount of the effect, but could
22 | 1nvolve, as an andirect impact, the loss of about 400 jobs.

23 66. The final decision on the stage IT SWL system and secondary
24 | treatment system, insofar as investment therefor is concerned, will not
25 | be made by Scott until all of the requirements of the permit appear

~v | clear to Scott. Because of the additional requirement of a secondary

27 | FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 18

5 F No 93713-A-



1 | treatmant system subseguent to Scott's projected SWL system, Scott deems

o 1 1t wise to rcarefully consider the economics of its capital expendatures.

3 67. Snohomish County is presently engaged 1n & regicnal study

4 | under the FWPCA to determine how Snohomish County will handle its

5 | wastes on a regronal basis in the future.

& 68. If biological treatment were installed at Scoti's Everett

7 | facility, this would result in the consumption of additional chemicals,
8 | the production of which involves energy, and would result in the

9 | utilization of additional natural resources.

10 69. To replace the capacity of Unit I, Scott estimates that it

11 | would cost about $80,000,000. Such a plant would use a Kraft process

17 { and would mest all current pelluticon standards.

3 70, Since the merger with Soundview and up te 1970, Scott has

14 | made several water pollution abatement-related expenditures but

15 | these expenditures are insignificant as compared to expenditures made

16 | in the perzcd from 1970 to 1974. DPuring this latter pericd, Scott

17 | spent approximately $24 million when it placed in operation the stage

18 | I SWL removal complex.

19 7}, In terms of abhsolute dollars, Scott has spent rore money for

20 | water pollution abatement at its Everett facility up to the present time
21 | than any other vulp mill in the State of Washingten except for one mill

295 | whach has exceeded Scott's expenditures by approximately $4 million. ;ﬁ
o3 72. Both on a c¢apatal cost basis and on the basis of cost per

24 | daily ton, the NPDES permit i1ssued for Scott's Everett facility would

%5 | require far greater expenditures, in terms of absclute dollars, than those

cu | required of any other mall in the State of Washington.

27 { FINAL FINDINGS QF ¥ACT,
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73. The estimated September, 1974 replacement value of waste-
water controls installed by Scott at 1ts Everett and Anacoertes facilities
exceeded the value of those installed by any other firm in the
Pacific Northwest.

74. If Scott was required to achieve a BOD level of 211 pounds
of BOD per ton of pulp, then the expenditures, in terms of absolute
dollars, required of Scott would be approximately equal to those
required of other mills in the State of Washington under their NPDES
permits.

75. The earliest document prepared by anyone from the DOE which
mentions a BOD number of 50 in connection with a permit for Scott's
Everett facility 1s a memorandum from John Stetson to Richard
Burkhalter dated January 30, 1975.

76. Mr. Stetson's graphs and curves do not show a break poant at
S0 pounds of BOD per ton of pulp, and these graphs and curves lend no
support to the number 50. Rather, the graphs which Mr. Stetson prepared
show a break in the curve plotting BOD discharged versus waste flow
treated at 86 pounds of BOD per ton of pulp. Below 86 the flow keing
treated and hence the cost of treatment, increased,

77. Mr. Stetson advised Mr. Burkhalter that the BOD number in the
permit should be 50 for "totally subjective" reasons. Mr. Stetson's
opinion did not form the sole basis for DOE's decasion, but it was a
part of the decision-making process.

78. DOE failed to demonstrate that reducing the BOD from 211 to
50 pounds of BOD per ton of pulp justified the costs of treatment, the
adverse non-water quality environmental impacts, the drain on scarce
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energy resources, and the econonhic considerations ainvelved.

79. The term pH 1s an excression of the relative acidity or
alkalinaity of an agueous sclution. At a pH of 7 the solution is
neutral. Lower pH values indicate acidity, while higher pH values
indicate alkalinity. The pH of an effluent waste stream from a
facility 1is adjusted by adding chemicals to the waste stream to make
the effluent more acid or alkaline.

80. The wastes cdischarged by Scott's Everett facility are
relatively acaid. In order to meet the pH range of 6.0 to 9.0,
which is required by Special Condition S3 of the permit, Scott would
have to neutralize 1ts effluent by the addition of sodium hydroxide or
scme other alkaline substance.

81, The additional annual operating costs for pH adjustment at
Scott's Everett facility in order to comply with the terms of the permit
at the permit level of 50 pounds of BOD would be $94,000 with the
largest component being the cost of the chemicals required for
neutralization.

2. The DOE did not make any estimate of the operating costs
{including the costs of chamicals) of the pH adjustment.

83. pH in the receiving waters outside the ranges of 6.0 to 9.0
may be toxic to aguatic life.

Respondent's Exhibit R-13A, which i1s a document prepared by
EPA, provides that discharges outside of the range of pH 6 to pH 9 are
permissible 1f they can be justified taking into account the
buffering capacity of the receiving waters.
84. pH data taken by Allen ioore, whe is an employee of the DOE,
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1 1974 and 1575, establishes that: {1} the pR of the receiving

wvaters into which effluent from Scott's Everett facility is discharged is
wall within the normal range of 6.0 to 9.0; (2} the buffering capacity

of the receiving waters 1s great; and {3} the pH of these waters is not
adversely affected by the relatively acid effluent being discharged

by Scott's Everett facility at the present time,

85, Wastes are discharged from Scott's Everett facility through
four diffusers. Cne 1is 3 deepwater diffuser (001) operated joantly
with the Weyerhaeuser Company diascharging into Port Gardner Bay, with
1,000 feet of diffuser section at the end of a pipe extending
2,000 feet out from shore. The diffuser section lies at the bottom
at a depth of 300 to 340 feet. The other three diffusers (002, 003,
and 004) dascharge into inner Everett harbor adjacent to the mill site.
Process wastes are discharged at an average rate of approximately
60,000,000 gallions per day.

86. The permat authorizes continued use of diffuser 001, through
which Scott now discharges approxipately 16,000,000 gallons per day.
The remaining wastes are to be discharged through "an adeguately
dasigned” diffuger outfall svstem, The determination of what is
adegquate will not be made until the Department reviews the enginesering
plans for aopnroval as regquired by the permit. Scott has appealed
this provisicn of the permit.

87. Scott 1s considering the possibility of constructing a new
diffuser to serve treatment facilities reguired by this permit. It
158 also possible that Scott could meet the effluent limitation of the
permit while still discharging untreated wastes through its inner harbor
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diffusers.

- 88. The conclusicn reached in ‘'a CEpM Eill study is that the
diffusers presently erployed at Scott's Everett facilaity are in
compliance with all craiteria established by the DOE and disperse the
present volume of effluent intc the waters in a reasonable and
adeguate way.

89. The present permit requires Scott to employ a direct method of
BOD monitoring by which Scott would determine how much dissolved
oxygen is taken from a test solution. We do not find this reguirement
to be unreasonable. Moreover, it is Scott which must show that its
presently employed method is reliable for the purpose of BOD monitoring
at the levels anticipated. This 1t has not done.

90. Toxicity monitoring similar to that required by Condition 'S7.a.
of the permit 1s required by the State of California, thé Province of
Britash Columbia, and the Federal Government of Canada. The State of
Washington has also included similar provisions as an effluent
limitation in NPDES permits for other types of pulp mills. This test
w1ill be useful 1in regulating the efficiency of a biological treatment
plant. DOE's inzlusion of Condition S7.a. within the permit serves
a useful purpose and 15 reasonable,

91. The permit contains no definition of what constitutes
"hazardous substances" within the meaning of this provision.

92, DOE has not adopted any general regulations which define the
term "hazardous substances,” and there is no commonly understood
meaning of the term "hazardous substances” in the context of the
substances which are used in Scott's Everett facility.
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1 93, It would take 36 rontns from the date on which Scott's final

-3

decision 1s made te install the stage II SWL removal system until
that system could be vplaced in operataion.
94. The desaign and construction of a secondary treatment
{brological) system would take approximately 30 months to accomplish.
95. Any Conclusion of Law which should be deemed a Finding of

Fact 1s hereby adopted as such.

From these Findings, the Pollution Contrel Hearings Board comes

L W -~ oot e

to these
10 CONCLUSIONS OQF LAW

11 1. DOE is authorized to administer an NPDES permit program by
12 | RCW 90.48,260. Under this section and applicable DQE regulations,

13 | DOE's participation in this Federal-State program is governed in

14 | part by provisions of the Federal Water Pollution Control Act and

15 | regqulations of the United States Environmental Protection Agency.

16 2. The standards governing the determination of effluent

17 { limatations for this permit are those contained in sections 301{a)

18 | and (b), 304(b), 402 and the applicable definitions of section 502 of
IG | the Federal Water Pollution Control Act Amendments of 1972. These

20 | sections basically reguire that this permit incorporate effluent

21 | limitations based upon "best practicable control technoloqy currently
22 | available” (BPCTCA). The determination of BPCTCA at the tame of

23 | issuance of this permit was the responsibility of DCE.

24 3. The intent of the Federal Water Pollution Control Act

25 | aAmendments of 1972 is te require nationally uniform effluent limitations

26 | with a limited amount of local flexibilaity. This is accomplished by
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1 | farst determining a range of BPCTCA based upon consideration of the
9 | factors in section 304 (h) of the Act as they apply to industrial

3 | categories or classes. In determining the effluent lamitations

4 | applicable to a specific mill, the section 304(b) factors are again
considered as they apply at that mill for the purpose of determining
which effluent limitation withan the previocusly determined range of

BPCTCA should apply.

4. The guality of the receiving waters and the expected impacts

L @ =~ & fh

of any particular discharge upon these waters is not to be considered
10 | in determining the effluent limiztations required under the Federal

11 | water Pollution Control Act, except that potential viclations of water
12 | quality standards may be considered and may lead to more stringent

3 | limitations than would otherwirse be based upon BPCTCA.

14 5. The best practicable control technology will normally consist
153 | of the average of the best existing treatment technology being

16 | practiced within any industrral category. However, if existing

17 | practices are uniformly inadeguate, then it may consist of technology

18 | proven by pirlot plant studies or other means, American Meat Institute

19 | v. EPA, & BRC 1369, 1377 (7th Cir. 1975).

20 6. Scott contends that BPCTCA requires only the removal of about

21 | 80 percent SWL from :its waste streams before discharge into the

22 | receiving waters. DOE, on the other hand, contends that BPCTCA must

23 | rneclude secondary treatment.

21 DOE's action must be reviewed to ascertain the grounds upon which
25 | 1ts decision was made. The reascns for the decision must be clear and

6 | reasonable. "After the fact rationalization by counsel in brief and
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argument does not cure non-compliance by the agency with the stated

principles.” Dupont v. Train, 8 ERC 1718, 1720 {4th Cir. 1976). We

should not substitute our judgment for the agency charged with the
management of this state's environment, but rather, determine whether
or not an error has been nade based upon the preponderance of the
evidence. In order for DOE to accomplish its tasks, 1t must transform
a complex and sometimes ambiguous statute into effluent limitations
applicable to a specific rill., In the words of the Court in Dupont v.

Train, supra, 8 ERC 1721, "Ambiguity must be transformed into

practicality.” The construction placed upon an ambiguous statute
by the agency charged with its administration, while not binding, is

entitled to considerable weight., Weverhaeuser v. Department of

Ecology, 86 Wn.2d 310, 315 (1976}.

In our analysis of the problem of what is BPCTCA, we begin

with the basic statute.

Except as in compliance with this section
. . . the discharge of any pollutant by
any person shall be unlawful.

Section 301({b) provides in part that:

In order to carry out the objective of
this cnapter taere shall be achieved--

(1) {A} not later than July 1, 19277,

effluent lirutations for point sources . . .
.arsh snall recuire the applicaticn of was

best practicable control technolegy currently
avairlable as defined by the administrator
pursuant to section 304{b} of this title . . . .

Section 304({(b) provides i1n part that:

For the purpose of adopting or revising
effivent limitaticons under this chapter
the Administrator shall . . . publish within

FINAL FPINDINGS OF FACT,
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1 one year of October 18, 1972, regulations,
providing cuidelines for effluent limitations
2 + » .« . Such regulations shall-~-

(1) (a) identifv, in terms of amounts of
constituents and chemical, physical, and
bicleogical characteristics of pollutants,

the cegree of effluent reduction attainable
through the applicaticn of the best practicable
control technology currently available for
classes and categories of point sources . . .
and

{8} specify factors to he taken into account

in determining the control measures and

practices to be applicable to point sources

., . . within such categories or classes.

Factors relating to the assessment of best

10 practicable control technoclogy currently
available to comply with subsection {b) (1}

11 of section 301 of thas taitle shall include
consideration of the total cost of application

12 of technology in relation to the effluent
reduction benefits to be achieved from such

3 application, and shall alsc take into account

the age of equipment and facilities involwved,

14 the process employed, the engineering aspects

of the application of various types of control

15 techniques, process changes, non-water guality
environmental impact (including energy requirements),
16 and such other factors as the Administrator deems
appropriate.

O @ ~ o Oy W= o

18 In American Iron and Steel Institute v. EPA, 8 ERC 1321

19 | (3d Cir. 1975) the Court interpreted sections 301 and 304 in the

20 | following manner:

21 [The] section 301 limitations represent both the base level or
~rramun gegree of effluent control permissible and the cerling
22 {or maximnum amount of effluent discharge} permissible nation-
wide within a given category, and the section 304 guidelines
23 are intended to provide precise guidancge to the permit-issuing
authorities in establishing a permissible level of discharge
24 that 1s more stringent than the ceiling. 8 ERC 1330 (Emphasis

by the Court).

26 | section 301{b) limitations represented, to the Court, a single number
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effluent limitation. 8 =Z2C 1330. To determine what this maximum single

number should be, 1t rust first be determined wnat control technology

3 after

i1s BPCTCA for tne class c¢r category of peoint sources in question.
considering the svidence recarding the technology presently available
and the evidence snowing consicderation of the section 304 (b) factecrs as
applied to the technologv, we must conclude that BPCTCA 1includes treat-
ment beyond SWL removal. The evidence shows that the technology of
secondary treatment is known throughout the industry and practiced by
approximately 25 percent of the mills within the industrial category of
Scott's Everett facilaty. Also, the WAPORA document (Respondent's
Exhibit R-2), prepared after the FWPCA amendments of 1972, reports that
two m1lls surveyed employed secondary treatment. Before the passage of
the FWPCA amendments, EPA published a "Guidance" document. The Guidanc
document is now used to aild permit issuing authorities during the inter-
im before the final guidelines are promulgated. In the Guidance
document, the use of secondary treatment at sulfite mills i1s further
documented. 1In the face of this evidence, and in view of Conclusion of
Law 5, we conclude that DOE reascnably determined that secondary treat-
ment 1s the minimum level of control which must be applied by paper
grade sulfite mills to be consistent with section 301. The evidence
also shows that the next higher level of treatment, i.e., tertiary
treatment, would produca an acdditioral degree of erfiluent reducticn
wholly out of proportion to the costs of achieving such marginal level
of reduction.? By requiring a level of discharge based on the
application of secondary treatment as the reqguired minimum level of
technology, national uniformaty among the various point sources within
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1 | a category or class can bg maintained,

Having concluded that secondary treatment 1s the minimum level

LTI =

of contrcl permissible as applied tc paper grade sulfite mills under the

L8

applicable Federal law, we now turn to the range determined by DOE as
applicable to paper grade sulfite ralls. DOE first determined that the
establishment of a range cf permissible discharges (presumably including
the maximum level of discharge permissible under section 301) was an

appropriate interpretation of the Federal law. This interpretation is

w @ = S Wt

reasonable. Using this i1nterpretation, DOE established a range of

10 | BPCTCA for paper grade sulfite mills based upon the effluent iimitaticns
11 | achieved by an average of the best existing treatment technology being

12 | practiced within that category (35 pounds BOD) and that average of the

3 | best of the dissolving grade sulfite mills {60 pounds BOD). These precise
14 | numbers were taken from EPA's single number limitations in the Guidance
15 | document. Because paper grade sulfite mills as a c¢lass have less BOD

16 | wastes than dissolving grade sulfite mills, DOE determined that the upper
17 | range for the paper grade sulfite rnills should not exceed the average of
18 | the best existing disscolving grade sulfite mills. While this conclusion
16 { 1s possibly true, there was no evidence that the upper number of the

90 { purported range, 1.28., 60, was established with respect to paper grade

21 | sulfite m111s5® and there was evidence that the upper number might be as
22 t hagh as §6.7 Tne mere supcategorizatzon of the pulp mills will net, by
23 | 1tself, provide a "range” for paper grade sulfite mills pursuant to the

94 | FWPCA amendments of 1972 1n this instance. American Iron and Steel

95 | Institvte v. EPA, 8 ERC 1321, 1330~1331 (34 Cir. 1%75). But see Dupont

26 | v. Train, 8 ERC 1718, 1723 (4th Cir. 1976). In particular, the method
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used by DOE ignores the applicaticn of the section 304 (b} factors ain the
determination of the range. Ve can find no basis upon which we may
conclude that DOE properly determined a base level pursuant to section 301
or range pursuant to section 304({b). We therefore remand for recon-
sideration of the appropriate range for paper grade sulfite mills based
upon the application of the section 304 (b} factors to the section 301
maximum allowable effluent discharge permissible (base level) using the
application of secondary treatrent,

After the range is established, DOE must again apply the
section 304 (b) factors to arrive at a specific number for a specific

mill.8 See Grain Processing Corp. v. Train, 8 ERC 1561, 1566 (S.D.

Iowa 1976). As 1indicated in cur Findings, DOE did not adequately
consider the section 304 (hb) factors in making its determination that th
permit effluent limitation should be 50 pounds of BOD for the Everett
facility. We fully appreciate the circumstances surrounding the develop-
ment of this permit and pressure brought upon DOE to process many other
NPDES permits for different classes and categories of point sources. In
the exercise of 1ts duties, DOE should nonetheless maintain a record
adeguately documenting *he kasis Zor 1ts decision. In so doing, DOE
need not guantify the unguantifiable. But as to those substantial
factors capable of cuantification, some reasonable attempt should be
made, 1including a cost/benefit analysis. "In acting on permit T
applications, the issuer will properly consider cost/benefit analysis
along with the other factors specified in section 304(b)."™ Dupont v

Train, supra, 8 ERC 1724. The cost/benefit analysis need not dwell on

the minutiae, but a reasonable effort by the agency based upon
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sufficient information is requ1red.9 See FMC Corp. v. Train, supra,

1

2 |8 BERC 1735. In this rauter, DOE made no cost/benefit analysis and, 1in

3 | 1aght of the showing Ly Scott (e.g., Scott Exhibit 7, Coughlan Exhibit

4 1 15), the record dves not otherwise show that DOE's decision was

9 | reasonable. We remand for the determination of the precise effluent

6 | discharge laimitation based upon section 304(b5 factors, within the range
T | to be determined, 1n light of the evidence adduced at the hearing and our
8 | findings thereon, and such further information which appellant contends
9 | 1s s:.gniflcant.l0

16 7. The permit's effluent limitations coverinyg suspended solids

11 { should be vacated and remanded for reissuamce in accordance with our

12 | dispesition of the BOD issue in this matter. Because the gualaity of

3 | the receiving waters 1s irrelevant and S¢ott has not persuaded us

14 | that DOE has materially erred, the pH limitations should be affirmed.
15 8, BOD, suspended solids and pH are all parameters upon whach
16 | effluent limitations may be based under the Federal Water Pollution

17 | Control Act. Section 509(14). FMC Corp. v. Train, supra, 8 ERC 1738.

18 | There is no requirement that DOE demonstrate an adverse impact upon

19 | water gualaty before restricting any parameter in an NPDES permit. :]
20 9, The information DOE considered prior to 1ssuance of the

21 | permit was incomplete. Moreover, the failure of DOE to adequately

22 | document the consideration of many factors led to error 1n the setting
3 | of permit conditions.

24 10. DOE 1s required to certify that NPDES permits will not

25 1 authorize a violaticon of water guality standards. This requirement,

28 | together with the possibility that Scott will construct a new diffuser,
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justify the permit reguirement Zor an adequately designed outfall
diffuser system, and ConzZition S$4.b. should be affirmed. The adequacy
of any particular diffuser 1s not before us at this tame.

11. The monitoraing requirements of permit Condition S5.e. are
those required by Federal regulations and should be affirmed. The
toxicity monitoraing reguirement of Condition 57.a. of the permit
should ke affirmed.

12. Condition S7.b. of the vermit should be vacated because there
15 no definition of "hazardous substances” designated by regulation.

U.S. v. Ohic Barge Lines, 8 ERC 1205 (W.D. La. 1975}.

13, All other provisaions of the permit covered by this appeal
should be affirmed in all respects, provided that the compliance
dates shall be extended to reflect the time taken for this appeal. The
is no authority enabling us to further extend compliance schedules

beyond the July 1, 1977 deadline. See State Water Control Board v.

Train, 8 ERC 1609 [E.D._Va. 1976).

14. Any Finding of Fact which should be deemed a Conclusiocn of

Law is hereby adopted as such.

From these Conclusions, the Pollution Control Hearings Board

enters thais

ORDER
1. That the determanation by DOE that BPCTCA at paper grade
sulfite mi1lls ancludes secondary treatment is affirmed.
2. That the specific numerical limitations for BOD and other
conditions of the permit based therecn are vacated and this matter is

remanded to DOE with instructions to consider the NPDES permit in a
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manner not inconsistent herewith.

3. That the "hazardous subscances" condition set forth in the
permit is vacated.

4. That DOE reissue the perrit extending the compliance date as
may be necessary to reflect the time taken for this appeal and for

its reconsideration of the permit.

5. That all other provisions cof the permit should be, and herxeby

are, affirmed in all respects.

DONE at Lacey, Washington, this 2“' day of , 1978,

POLLUTION CONTROL INGS BOARD
C EMITH, Chairman

»

. A. GISSBERG, Membe7/

Nl Hodloerr

WALT WOODWARD, Memder
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1. Because there are no EPA requlaticns, there need not be, strictly
speaking, any variance from sucn regulaticns which concern us. The
"fundamental difference" referred to above 1s referenced to the single
number standard suggested in EPA's "Guidance" document adopted by DOE.
The simultaneous existsnce of the base level and range concept of the
American Iron and Steel Institute Court and a variance procedure from
the promulgated regulations using single number effluent limitations are
not necessarily inconsistent with each other. American Iron and Steel
Institute v. EPA, 8 ERC 1321, 1339 (34 cir. 1975). Usaing the base
level and range concept, there may be an occasion in which a point source
may be "fundamentally different” from the base level determined by the
agency for a particular class or category. Whether or not a difference
does ex1st, or matters in the final instance, canncet be determined until
DOE has first established what the base level is for a class or category.
In either case, when faced with a claim of a "fundamental difference,"
DOE could gather and analyze data i1tself or, alternatively, require the
applicant to justify a higher effluent discharge from the most stringent
level. See American Meat Institute v. EPA, 8 ERC 1369, 1373, n.l4d
{7th Cir. 1975).

2. Scott has shown that the data DOE relied on in the Guidance
document (R-1) and the WAPORA document {(R-2) does not account for limite~?
land or so1l conditions. With respect to a similar problem concerning
EPA regulations, see American Iron and Steel Institute v. EPA,

8 ERC 1321, 1333, 1349 (3d Cir. 1975). Therein, EPA’s response to similar
contentions was that "to the extent that a particular plant's inability to
comply with an effluent limitation 1s attributable to the fact that 1t

is operating under conditions 'fundamentally different® than the surveyed
plants, 1t could obtain a variance." 8 ERC 1333, Here, Scott has not
been offered any similar dispensaticon by DOE or EPA.

3. Because EPA has not yet issued regulations pursuant to section
301 and 304 that address the question of BPCTCA, DOE must proceed, as best
1t c¢an, to issue a permit under section 402 albeit on an ad hoc bas:s,
3v consideraing all factors under section 304({b) DOE can then issue a
parmit that 1s likely to conform with the effluent limirtations and
guidelines finally issued.

4. Respondent would agree with this statement. Respondent's
Excentions, pages 28 wo 29. Oncz tane BPCYCA maximum level of discharge
1s ascertained, there 15 no longer the need to determine whether the cost
1s wholly out of proportion to the next degree of treatment. When the
naximum level of discharge and range are determined, DOE need only
consider the section 304 (b) factors to arraive at a precise number for a
specific mill. See text, infra.

5. This 1s not to say that a single number effluent limitation
would be improper in an appropriate case. See FMC Corp. v. Train,
8 ERC 1731, 1734 (4th Cair. 1976); Dupont v, Train, 8 ERC 1718, 1723
{(4th Cir. 1976},
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6. Indeed, counsel Zor respondent argued that 60 pounds of BGD
"may even be too high." lemorandum of Respondent, page 23. Counsel
would 1n argument appear to agree that the purported range is yet
undetermined. If the partacular class or category were individually
considered, DOE's determination could be given greater weight.

7. Scott has shown, using a cost/benefit approach and secondary
treatment, that as to 1ts Everett facility the BOD limitation should
not be more stringent than 86 pounds per ton. In light of this showing
and DOE's failure to otherwise support 1ts determination, any presumption
of correctness which we could allow DOE 1in 1ts determination of 60 pounds
of BOD as the upper limit must vanish.

8. With regard to the factor of costs, the Court in American Iron
and Steel Institute concluded:

Nevertheless, while costs were intended to be given greater
weight in defining "BPCTCA," it 1s clear that even with that
1977 standard, the cost of compliance was not a factor to be
given pramary importance. Furthermore, Congress clearly
intended that the Administrator consider costs on a class or
category basis, rather than as a plant-by-plant basis. As
Senator Muskie stated in support of the House-Senate
Conference Committee Report:

"The modification of subsection 304(b) (1) is intended to clarify
what 1s meant by the term ‘practicable.' The balancing test
between total cost and effluent reduction benefits 15 intended
to limat the application of technology nly where the additional
degree of effluent reduction is wholly out of proportion to the
costs of achieving such marginal level of reduction for any
class or category of sources. "The Conferees agreed upon this
limited cost-benefit analysis in order to maintain uniformity
within a class and category of point sources subject to effluent
limitations and to avoid imposing on the Administrator any
regquirement to consider the location of sources within a
category or to ascertain water quality impact of effluent
controls, or to determine the economic 1mpact of controls on
any individual plant an a single community." & ERC 1334 (n.
omitted, emphasis by the Court).

The above gquotation relates to a spec1f1c section 304 (b) factOr, i.e.,
cost, which was discussed by the Court in its analysis of EPA's
responsibirlities under the Act. In this matter, DOE (as would EPA}

must determine the section 301l{(b) maximum effluent discharge allowable

by the applaication of BPCTCA to the category of paper grade sulfite mills.
Thig is yet to be done. Notably, the application of the section 304 (hb)
factors to a specific mill by the permit issuing authority was not the
concern of the American Iron and Steel Institute Court or the above-

quoted report.
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9. DOE may reguire the information from the applicant. See
footnote 1 suopra,

10. 1In establishing a range for paper grade sulfite mills; a
provision for a "fundamental difference” exception may have to be
provided if a specilic mill 1s not properly within a particular category
due t¢o unique caircumstances.

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER 36

5 F No 4%MX-A





